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PROCEEDI NGS
Tuesday, Septenber 15, 2009

MR LITTS: Good norning. My nane is Jeff
Litts. | amthe hearing officer that's appointed to
preside at the charter school hearing to determ ne whet her
or not the charter of the Pocono Muuntain Charter School
shoul d be revoked. This hearing is being held pursuant to
Section 1729(a) of the Charter School Law and the Local
Agency Law.

For purposes of the record, we have several
board nmenbers who are present today, and if they could
pl ease identify thensel ves for the record.

M5. DLCGER Meg Dilger.

MR STERN M chael Stern.

MR BOCKELMAN  Henry Bockel man.

MR DAVIS: John Davis.

MR LITTS: And for the adm nistration,
coul d counsel please identify herself and anyone el se
sitting at the table with her?

M5. SCHURDAK: Yes, HIen Schurdak and the
superintendant is sitting with ne, Dasght Pfennig.

MR LITTS: And counsel for the charter
school, M. Fennick, if you could please identify everyone

that's with you today.
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MR FENNICK: Yes. Marshall Anders from
Anders and Masington in Stroudsburg is here as co-counsel
wth me, and Mchelle Dezoni, who is assistant to the CEO
of the charter school, is here. |In the audience we have
John Severs, the principal, and Dennis Bloom who is the
CEO

MR LITTS. Ckay. Thank you. For purposes
of the record, as | believe | stated at the first -- the
openi ng session of the hearing, this is, by |law, required
to be a public hearing. W are naintaining a stenographic
record of that. There are also a nunber of people in the
audi ence and nedia present. | do ask that nenbers of the
nmedi a and t he audi ence pl ease understand this is a quasi
judicial proceeding and, therefore, we expect appropriate
decorum In the event that people engage in a behavior
that is disruptive, they will be asked to |eave.

Wth that, we did have a pre-neeting of the
attorneys and hearing officer in this thing, and ny
understanding is we have two additional joint exhibits.

Is that correct?

M5. SCHURDAK: Yes, that's correct,

M. Litts. I'moffering into evidence as a joint exhibit,
J-10. That is the certification of the Pocono Record
advertising today's neeting as well as the neetings for

Cctober 1st, 5th, 6th, and 7th to commence at 10 a.m in
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the Admnistration Building as J-10.

As J-11 I'"'moffering into evidence the
stipulation that the parties have signed under the caption
of the Court of Common Pl eas case, but the stipulation is
basically a confidentiality agreenent with respect to
educational records and students, which wll becone an
| ssue as the hearing progresses.

MR LITTS: kay. M. Fennick, is there any
objection to those being noved i nto evi dence?

MR FENNICK  No.

MR LITTS: Gkay. Joint Exhibits 10 and 11
are noved into evidence and that's so ordered. Pursuant
to ny understanding as to what took place at the |ast
hearing, the school district is in a position to begin to
present its witness testinony. And with that,

Ms. Schurdak, you can call your first wtness.

M5. SCHURDAK: Thank you. M. Baxter --

MR FENNNCK: | wonder, M. Litts, if you
could just put on the record two agreenents we nade
regardi ng your sending us notice after each hearing of
what parts of your adm nistrative record are going to be
made part of the record.

MR LITTS. Yeah. One of the things that we
di scussed outside of the presence of the public and the

board is sone |ogistical matters associated with the
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conpi l ation of the record.

First, | ammaintaining the, quote, official
record of exhibits that are noved into evidence. And I
did promse to provide counsel as soon as ny secretary can
type those up, if we can confirmthat, | wll provide them
electronically, an electronic copy, of the exhibits noved
Into evidence as of the last date of the hearing. So, |
w il extend that courtesy to both parties.

The ot her arrangenent that | believe both
parties agreed to is to the extent possible in order to
expedite the presentation of evidence and to ensure both
parties are sufficiently prepared is that counsel wll try
to provide reasonable notice to the opposing party of the
wi tnesses they intend to call at the next session, so
we're prepared to have people engage in direct and cross
examnation hopefully in a succinct and orderly fashion.
| believe that we have one issue we're going to revisit.
W& can put that on the record.

And with that, you can call your wi tness.

M5. SCHURDAK: M. Baxter, the chair --

MR M CHAEL BAXTER  Sure.

M CHAEL BAXTER havi ng been duly sworn, was exam ned and

testified as fol |l ows:
VA R D RE EXAM NATI ON BY MB. SCHURDAK:
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. Baxter - Voir Dire

Q Good norning, M. Baxter.
A Good nor ni ng.
Q Can you gi ve your business address, please, for

t he record?

A. RR 2, Box 25, West Main Street, Stroudsburg, PA
Q What do you do for a living?

A I'ma commercial real estate broker.

Q How | ong have you been a commercial real estate

br oker ?

A Twenty-five years now.

Q I n Pennsyl vani a?

A I n Pennsyl vani a, Monroe county.

Q What is your educational background?

A G aduated from East Stroudsburg, went right into

real estate, achieved ny CCO M designation --

Q Wat - -

A -- which is the -- you know, the highest |evel of
education you get for commercial real estate, the
national designation. And |I've had that since 1992.

Q Are you involved in any associ ati ons?

A. Many. |'ma nenber of the Monroe County Pl anni ng
Comm ssion, a board nenber of the Industrial Devel opnment
Authority of Minroe County, Industrial Devel opnent
Authority, | -- | serve on a few ot her bank advi sory

boards and ot her civic organi zations.
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Iv. Baxter - Voir Dire
Q | think you nentioned that you started in the

commerci al real estate business approxinmately 20 years

ago?

A. Twenty-five years ago.

Q Have you been wor ki ng continuously w thin Mnroe
County?

A Yes.

Q Have you ever been court appointed to act as a
receiver?

A Yes, twi ce.

Q Ckay. Wiat is your understandi ng of what your

role was as a receiver?

A In both cases | was given full control of the
property. The first tinme was a nultifamly 28 unit
conpl ex where the -- the bank had applied for the

recei vership, appointed ne in conplete control of
managi ng of the property and eventually selling the
property. The second tine was just a few years ago, a
simlar situation. A gentleman had several multiple
properties and they were -- | was placed in receivership
and charged wi th nai ntai ni ng, nmanagi ng t hem and

di sposition, selling the properties, and we essentially
achi eved all that.

Q Wth respect to being court appointed, was that

fromthe Court of Common Pl eas of Monroe County?
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10
. Baxter - Voir Dire

A. Yes, both tinmes. Judge OBrien the first tine
and Judge Chesl ock the second tine.

Q Have you ever been qualified as an expert in the
field of coomercial fair nmarket rental val ues?

A. Yes.

Q Wiere and approxi nately when?

A It's probably six or seven years ago with Stroud
Township. It was a condemnati on proceedi ng.

Q Was that being heard by the Court --

A Yes.

Q -- of Common Pl eas?

A Yes, sane -- sane court.

Q Ckay. Monroe County?

A Monroe County.

Q Has a court ever refused to qualify you as an

expert w tness?
A No.

M5. SCHURDAK: 1'd like to offer this
W tness as an expert in the area of commercial fair market
rental val ues.

MR ANDERS: |'d like to cross examne his
qualifications.

MR LITTS: Sure.

VA R D RE EXAM NATI ON BY MR ANDERS:
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11
. Baxter - Voir Dire

Q Sir, you gave us a report -- you gave counsel a

report dated August 31, 2009, correct?

A Yes.

Q Isn't it true, sir, that's an appraisal?
A No.

Q [t's not an appraisal?

A No.

Q Vell, let ne ask you this. You, in that

apprai sal, or that docunent, opine as to the fair rental
val ue of the church property?

A Yes.

Q Do you use conparabl e | eases to reach that

opi ni on of val ue?

A Yes.

Q Do you discuss adjustnents in that letter?

A Yes.

Q Isn't it true that conparabl es and adj ust nents

are conponents of an appraisal using the sales conparison

approach to val ue?

A They are conponents of an appraisal, but not an
appr ai sal .

Q What is an appraisal ?

A | was review ng an apprai sal .

Q Are you certified as an apprai ser?

A No.
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12
. Baxter - Voir Dire

Q Are you certified as a general appraiser?

A No.

Q CGeneral certified appraiser?

A No.

Q So, were you, in reviewng this appraiser's work,
performng a review appraisal ?

A No.

Q Are you famliar with the provisions of the | aw

t hat governs appraisal s?

A Yes, sonewhat.
Q Wien was the last tine you reviewed then?
A | don't recall.

MR ANDERS: Are there any Respondents....

MR FENNICK: |1'mnot sure.

MR LITTS: If you could just put CS. Wy
don't we refer to you as Charter School ?

MR ANDERS: CS?

MR LITTS: Yes, CS. W'IIl have the school
district referred to as School District, SD

M. Anders, would you like this marked?

MR ANDERS: Yes.

(COPY OF 63 P.S. 8457.2 was narked for
Identification by M. Anders as Charter School Exhibit No.
1.)

MR LITTS: Here's a copy for the w tness.
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13
. Baxter - Voir Dire

Q Sir, I'"'mgoing show you what | narked as CS 1,
which is the definition of the section of the Act of the
Li cense Certification Appraisal. WII you read the
definition of appraisal for ne as contained in that
statute?

A "Awitten analysis, opinion or conclusion
relating to the nature, quality, value or utility with
specific interest in or aspects of identified real
property or in expectation of conpensation."

Q You are bei ng conpensated for your August 31st

| etter and for being here today, correct?

A | am bei ng conpensated for ny tine in review ng
t he docunents and gi ving ny opinion, yes.

Q Your letter of August 31st has an opinion as to
the fair rental value of the church property, the school
property, right?

A Yes.

Q So, you are opining as to value of the property

and condition of the property, correct?

A Yes, and | amoften --

Q | just asked you if that's what it was.

A. Ckay. Yes.

Q Are you famliar with the provisions of 63
8457.3, which nmakes it illegal or unlawful to performan

apprai sal unless you're certified by the Commonweal th of
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14
. Baxter - Voir Dire

Pennsyl vani a?

M5. SCHURDAK: |'mgoing to object at this
poi nt because we're getting into legal questions and this
witness is not a | awer.

MR ANDERS: That's not a | egal question.
He's being held out as an expert in sone field, |'mnot
even sure, because if we're here on appraisals,
establishing fair rental value of the property, that's an
appraisal. So, | think I'mallowed to question himas to
his qualifications and whether or not it's illegal for
soneone who's not certified as an apprai ser.

MR LITTS: If you'd like to ask him
questions about his qualifications, M. Anders, |'mgoing
toallowthat. |I'mnot going to let you allow himto
opine as to what he thinks the law is.

MR ANDERS: |'m showi ng himthe | aw.

MR LITTS. And, again, I'mnot going to
allow you to continue questioning. | see where you're
going with this. |[If you have questions about his
qualifications, fine. This witness is not an attorney and
he doesn't have to answer questions about what he thinks
the lawis. So, if you have additional questions as to
his qualifications --

MR ANDERS: No, I'Il save the rest of ny

questions for cross examnation. | would object to this
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15
V. Baxter - Direct

person being called able to give an opinion as to the
rental value of property since he is not an apprai ser and,
therefore, cannot testify as such.
MR LITTS: Your objection is noted for
pur poses of the record. It is overruled, and you may
conti nue your questioning.
M5. SCHURDAK: Thank you.
D RECT EXAM NATI ON BY Ms. SCHURDAK:
Q M. Baxter, how many commercial real estate deals
have you been involved with in Mnroe County?

A Ch --

Q As a very rough estinmate over the last 20 years?
A. Several hundred. | nean, literally, hundreds.
It's all I do. | don't handle residential real estate,

just conmmerci al .

Q Have you had, over the years, any conversations
as a regular part of your business with apprai sers who
are in the mddle of doing commercial appraisals? WII

t hey contact you?

A Yes.
Q Tell ne about that.
A On a regul ar basis, all of the certified

apprai sers call ne for ny opinion, for conparable sales

information, for feedback, you know, et cetera. They
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16
V. Baxter - Direct

call on a regul ar basis.
Q Now, you had wanted to say sonethi ng when
M. Anders was cross examning you --
A | --
Q -- and he cut you off. And so I'mgoing to give
you this opportunity, M. Baxter. Wiat is it that you
wanted to tell everyone?
A. That's pretty nmuch what | was gonna say is, |
choose not to be a certified appraiser. | ama broker.
| handl e and represent buyers, sellers, tenants,
| andl ords. You do have to get a certification to be a
certified appraiser. It doesn't nean that | don't have
an opinion of value and | do that as part of ny nornal
course of business. | amasked ny opinion by all the
certified appraisers in Monroe County, including the
apprai ser that did the appraisal on this property.
Q | was going to ask you about that. Mss
Spitzfaden, S P-1-T-Z-F-A-D-E-N, did she contact you when
she was working on this report for evaluation as of
Sept enber ' 077
A Yes, she did.
Q Can you tell ne about that conversation?
MR ANDERS: (bjection. |It's hearsay.
MR LITTS: |Is this person going to testify?
M5. SCHURDAK: | suspect --
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17
V. Baxter - Direct

MR ANDERS. | --

MR SCHURDAK: -- that M. Anders is going
to have or counsel fromthe charter school is going to
have her testify. |If not, this is a Local Agency
pr oceedi ng.

MR LITTS: | just want to knowis this

person going to testify, yes or no? Do we know?

MR ANDERS: No.

MR LITTS: Well, I"'mgoing to allow the
guestion w th the understanding that for purposes of the
Local Agency Law the board cannot rely exclusively on
hearsay to support any findings of fact that they may nake
in this proceeding. Wth that understanding, I'mgoing to
al l ow the question, but caution counsel to pl ease keep

that i n mnd.

MR ANDERS: [I'mgoing to qualify that. No,
dependi ng on what he says now.

MR LITTS: [I'mnot saying you're held to
it. I'mjust trying to understand because, clearly, if

the person was going to testify then this concern goes
away and you can call whatever w tnesses you think is
appropriate in your case. So, you're not commtted to
that, M. Anders, in any way, by what your statenent today
Is. So, you can proceed wth your question.

M5. SCHURDAK: Thank you.




© 00 N O O M W N P

N N NN NN P P P R R PR R R R
g A W N P O © 00 N O O M W N P O

18
V. Baxter - Direct

Q M. Baxter, can you tell nme what the conversation
was with Ms. Spitzfaden?
A M/ recollection is she asked ne for -- if | had
conparabl e | ease infornmation for the property because she
was having difficulty in finding conparable | eases and --
and she often calls ne on commercial appraisals for ny
opi ni on and advice --
MR ANDERS: (bjection as nonresponsive to
t he questi on.
THE WTNESS:. (Kkay.
MR LITTS: Overruled. | believe the
guestion's been answered.

THE WTNESS:. (Kkay.

Q The property is what? Just so the record is

cl ear.

A. The Tabernacle, next to Carriage Square. |
don't know -- | have to reference the exact -- Pocono
Mountain Charter School's |ocated -- Shawnee Tabernacl e
School .

Q Ckay.

A | still think of it as Carriage Square. | knew

it before that.
Q Vell, | think the mailing address is 16 Carri age
Square. For your testinony here today, can you tel

everyone what it is that you revi ewed before appearing?
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19
V. Baxter - Direct

A. | reviewed the naster |ease, the ground | ease,

the anmendnent to the | ease, the deeds and the appraisal.

Q Ckay. |'mgoing to show you what |'mgoing to

mark as SD-1.

(Master Lease to Lease Agreenents between

Shawnee Taber nacl e Church and Pocono Muntain Charter
School Dated 7/9/2007 was nmarked for identification by M.
Schurdak as School District Exhibit No. 1.)

Q Al right. 1've handed you a docunent that |'ve

identified as SD-1 and it's entitled the Master Lease.

Is that the lease that you just referred to as the naster

| ease?

A Yes.

Q Ckay. Wio signed this lease? O was the

si gnat ure page evi denced?

A Yes. Landl ord, Shawnee Tabernacl e Church; board
president -- can't nake out the first name, Peetchatka is

the | ast nanme, and the Pocono Mountain Charter School

board president -- and | can't nake out that signature as
wel | .
Q And what's the signature date for the |andl ord

and the tenant?
A. July 9th of 2007 for both.
Q Now, what is the rent schedule that's contai ned

wthin this docunent ?
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20
V. Baxter - Direct

A A 10 year | ease comrenci ng on June 30th, 2000 --
Q I's that unusual in your --

A -- 2017.

Q -- in your experience, to have a 10 year | ease?
A It's unusual to have a 10 year initial term

Q Ckay. o on.

A. And then there are -- it |ooks |ike option

periods, five year option periods, five year intervals.

Q What about the basic rent?

A. The base rent, | believe, is 14 -- $14 a square
f oot .

Q Ckay. It's actually broken out into three

different premses, is it not?
A. Um hum
MR ANDERS: bject --

Q I s that unusual ?
A. Yes.
Q Ckay. Can you tell ne about that? Wat's the

usual customw th comercial |eases?

A Wth comercial |eases now, the usual customis
the triple net |ease, which is where you woul d pay base
rent and then a portion of all the other expenses. In
Monroe County there -- you know, it's not unusual to have
ot her types of |eases |ike gross |eases or net |eases,

but for the nost part, we're noving forwards triple net
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21
V. Baxter - Direct

| eases.
Q G oss lease, if you can just define that?
A A gross | ease would nean all inclusive, just the

opposite of a triple net | ease where everything woul d be

i ncluded; taxes, CAM utilities, et cetera.

Q So, | pay a flat rent, | have no utilities --
A. Everything. R ght, everything included.
Q Ckay. |Is the tenant, the charter school, granted

excl usi ve possession of the property as delineated in the
| ease agreenent ?

A No.

Q What does the | ease agreenent say with respect to
when the charter school has possession of the property?
A There was a break down of hours. | think it
gives specific hours as to what -- when in use. |'mjust

not sure what page that woul d be on.

Q Page 4.
A Ch, yeah, 7 to 5 p.m, Mnday through Friday.
Q Now, in your experience as a commercial realtor,

have you ever seen such a condition --

A No, | have not.

Q -- like this?

A [t is unusual.

Q What is that indicative of?
A Vell, it wouldn't be --
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22
V. Baxter - Direct

MR ANDERS: (bjection.
A. It wouldn't be indicative of an armis length
transacti on.
MR ANDERS: (bjection. He's not qualified
to testify as to an armis length transaction. That's a
| egal concl usi on.

MR LITTS: Overruled. You can continue.

Q Go ahead, M. Baxter.

A To ne, it would not indicate an armis length
transaction. It would indicate al nost a shared space.
Q What do you nean by shared space?

A Where you woul dn't have full control of the
space.

Q Have you seen arrangenents in | eases before that

you' ve revi ewed where there hasn't been an armis length

transacti on?

A Yes.

Q Tel | ne about those.

A If there's a relationship between the |andl ord
and the tenant, if there's -- sonetines an entity could

be forned to | ease fromthenselves for tax reasons. | --
| own ny office building, | lease it to ny corporation.
You know, there's a lot of situations |ike that.

Q So, a personal owner --

A. Ri ght .
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Q -- leasing to -- is that what you neant --
A. That's what | nean, um hum
Q Does this | ease agreenent address utilities and

the paynment of utilities?

A Yes, it does.
Q What does the | ease agreenent provide?
A. There is a reference to utilities and | think

there's an additional one in the anmendnent, so |I'm not
sure whi ch page.

Q Page 10, Wilities and G her Charges.

A Yep. Here we go. In this case the utilities are
the tenant's responsibility with rei nbursenent back from

t he | andl ord.

Q And, again --

A Partial reinbursenent.

Q You' re seeing commercial |eases on a regul ar
basis in your field. |Is that a typical type of clause?
A No, that's -- that's very unusual .

Q You said very unusual. How often, ball park, have

you seen such an arrangenent ?

A |'ve never seen it structured this way. The only
tinme |'ve ever seen it is if, for exanple, a building has
one heating unit and they prorate like the -- it's split
into different units and they prorate the utilities by

square footage for each tenant, but |'ve never seen it
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structured this way where the landlord and the tenant are
sharing it like that.

Q Ckay. Does that cause you any concern about the
rel ati onshi p between | andl ord and tenant?

MR ANDERS: (bjection. He's not been
qualified to testify as an expert about a relationship
between this landlord and tenant. He's classified as an
expert to talk about fair rental value. That's what he
was offered for.

MR LITTS. M. Anders, I'mgoing to
overrul e your objection and |I advi sed counsel on nunerous
occasi ons the purpose of these proceedings is to gather
I nformati on and evidence. The board ultimately woul d
concl ude what rel evancy any testinony may have and counsel
w il be given the opportunity to give argunent as to the
rel evancy or irrelevancy of any evidence.

MR ANDERS: | also believe there are due
process rights invol ved here.

MR LITTS: And that's why we're here.

MR ANDERS: | think ny objection -- |I'm
allowed to object if | think there's a due process
obj ecti on.

MR LITTS: Well, again, and M. Anders, to
be clear, this hearing has been del ayed for over a year,

actually, to have the school district, admnistration and
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charter school resolve sone things. This has been in the
Monroe County Court of Common Pleas. This is the form by
| aw, we nust have. This is the opportunity to present
that evidence. No decision has been nade until all the
evidence is taken. Counsel wll have the opportunity for
argunment and then and only then we'll work with the board
I n siphoning through all this stuff to decide what is a
fair and appropriate decision. So, there's an opportunity
for due process to present evidence, argunent, and you
w Il have the sane opportunity that's being extended to
the admnistration. So, wth that caveat, the
admni stration can continue its questioning.

M5. SCHURDAK: Thank you.
You' ve probably forgotten the question.
Yeah. | was going to say, could you repeat it?
It's okay. Sorry, M. Baxter.
That's okay.

O > O > O

| think | was really asking you a question
regarding armis |l ength transactions, getting to the
utilities clause. Does that really, for you, raise areas
of concern?

A. It indicates a rel ationship, an unusual

rel ati onshi p, between the |andlord and tenant.

Q Wiy do you say that?

A. Because nornally it's unusual to seeina -- in
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a--in atypical landlord/tenant | ease that -- where |
-- where | represented | andl ords and tenants before, |'ve
never seen it structured this way. Like | said, it's a
flat rate, it's a reinbursenent back on a flat rate and
wth the space being shared the way it is, it's just
unusual .

Q Tell ne what you nean by the space bei ng shared
the way it is.

A Vell, |I've never seen a tine -- |'ve never seen a
time schedule in a lease like this. And if you don't
have full control of the space, you know, that would be
an indication, again, of a relationship different than

the normal arms |length transaction.

Q Because it's Monday through Friday, 7 to 5.

A Yeah.

Q (n school cal endar days.

Q Yeah. It's actual -- you know, not only days,
but times.

Q Ckay. |s there anything al so unusual about the
physi cal space? | nean, we're tal ki ng about the school
| engt h.

A. Ri ght .

Q I's there another portion of this?

A Yeah. The space is unique initself. | nean, it

was originally, you know, stables, | believe. You
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know. . . .

Q Many years ago?

A. Many, nmany years ago.

Q Ckay.

A. And it's gone through a coupl e renovations, but

It's quite an unusual space the way it's configured and

the way it's set up, the last tine | was in it.

Q What is housed in it today?

A As far as | know, the charter school.

Q And what el se?

A. Just office space and daycare, |ike a daycare

type of setup.

Q Is there a church that operates?

A. And -- and a church adj acent.

Q Ckay, which is the sane physical --

A Um hum

Q Physi cal | y connected space?

A Um hum

Q Ckay. Is there anything else in this | ease

agreenent identified as SD-1 that in your experience as a
commercial realtor is unusual ?

A | don't recall anything else in this docunent.
There was another -- there was sonething in the anendnent
t hat was unusual .

Q The second anendnent to the | ease agreenent?
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A Yes.
Q Ckay. |1'mgoing to mark that docunment as SD- 2.
(Second Anendnent to Lease Agreenent between

Shawnee Taber nacl e Church and Pocono Muntain Charter
School Dated 7/26/ 2006 was nmarked for identification by
Ms. Schurdak as School District Exhibit No. 2.)

Q Now, M. Baxter, | think this is one of the | ease

agreenents you said that you reviewed before comng --

A. Yes.

Q -- to the hearing today.
A. Yes.
Q Ckay. Wiat is the effective date of this

agr eenent ?

A Lease agreenent, the anmendnent agreement, June
25th, 2004. This was effective on first date -- 1st of
August, 2006.

Q Ckay. Is this between the sane parties, that
bei ng the charter school and Shawnee Tabernacl e Church?
A Yes.

Q What is it that is unique, in your opinion,
regardi ng this anmendnent ?

A. The -- the clause that junped out at ne as soon
as | sawit was 2. 2..

Q Ckay. That's on the second page?

A. (On the second page.
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Q Um hum
A. |'ve never seen a |lease that was tied to the
specific terns of the debt service of a landlord with the

terns spelled out in the |ease.

Q Ckay. So, the calculation of rent you' re | ooking
at?

A Yeah.

Q Can you quote the exact |anguage?

A Cal cul ation of rent for the expansi on prem ses.

Q Ckay. Wiat is it exactly? Just so the record is
cl ear.

A. That the -- the rent is anount equal to 100

percent of the then current nonthly interest and
anortization paynent of landlord s nortgage |oan of 2.2
mllion dollars arising fromthe devel opnent of expansion
premses. Tenant will pay |andl ord each nonth the

m ni mum nont hly paynent of $18, 756.56 or as set forth in

the tax schedul e entitl ed Expansi on Prem ses Base Rent.

Q M/ copy doesn't have an attachnent. Does your
copy?

A No, it doesn't.

Q Wiy is this unusual ?

A. |'ve never seen it in a lease in 25 years.

Certainly the landl ord woul d want to cover their debt

service, but |I've never seen themdi sclose terns of their
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debt service in the lease and require it to be covered

that specifically.

Q What does that suggest to you?

A. Again, it suggests a -- you know, a relationship

between the |l andlord and the tenant.

Q Wien you say rel ationship, what do you nean?

A G her than a -- an i ndependent | andl ord/tenant,

other than an armis length transaction, what woul d be an

arms length transacti on.

Q The ot her agreenent that you referenced, that you

revi ewed before comng to the hearing today, was the

ground | ease agreenent.

A Yes.

Q I''m marking that as SD- 3.

(G ound Lease between Shawnee Tabernacl e

Church and Pocono Muntain Charter School dated 1/3/2007
was narked for identification by Ms. Schurdak as School
Dstrict Exhibit No. 3.)

Q Is that the docunent that you reviewed -- excuse
ne - -

A Yes.

Q -- prior to comng to court today? This, again,

IS between the parties, the charter school and Shawnee
Taber nacl e Church?

A. Yes.




© 00 N O O M W N P

N N NN NN P P P R R PR R R R
g A W N P O © 00 N O O M W N P O

31
V. Baxter - Direct

Q Signed in February 20077
A. Yes.
Q Anyt hi ng unusual that you haven't already --

anyt hi ng unusual in this | ease agreenent?

A No. | think this was just pretty much supportive
of the other docunents, but | didn't see anything that
junped out that was exceptionally unusual in this case.
[t's a mnimumrent. | mean, nost of -- nost of the tine

the | ease rate and everything is tied to the

| nprovenents, you know, not the -- the ground | ease |ike
this.
Q How of ten have you seen that, this tied to the

ground | ease?

A Not very often. It's like -- usually it's either
a ground | ease or -- you know, or a |lease of the

prem ses.

Q What is a ground | ease?

A Wl |, again, typically in our market, a ground

| ease woul d be, you know, nore of a retail situation, you
know, where, you know, there's a franchise or a national
tenant that's going to lease the -- the land on a | ong
term basis and, you know, put in a retail store or
sonething |like that.

Q Can | give you an exanpl e?

A. Sur e.
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Q Because | want to nake sure | under st and.

A Yeah, sure.

Q Exanple is, | own land, | enter into an agreenent
with CVS

A Um hum

Q Is that the ground | ease agreenent ?

A Perfect, perfect exanple, and that's what nost of

the ground | eases in Monroe County are tied to; national,
you know, franchises |like that, drugstores, fast food,
that type of thing.

Q Ckay. MNow, in comng to the hearing today, did
you | ook at any other real estate, commercial real estate
properties to try and evaluate the current rent that's
bei ng paid by the charter school to the church?

A Yes.

Q Tell me what you did.

A | reviewed the conparable sales that were |isted
in the appraisal and | al so went through ny inventory of
| eases that |'ve done in the past and revi ewed those as
wel | .

Q Ckay. Let's start with, | guess, the concept we
refer toin the report. Do you have a copy of the report
for your reference?

A M/ report? Yes.

Q Yes, and al so the appraisal services report that
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was - -

A Yes.

Q -- provided.

A | have that as well.

MR LITTS: Are they going to be entered

I nto evidence at sone point?

33

MB. SCHURDAK: | will use M. Baxter's into

evidence. | will not be admtting, though, the charter
school ' s apprai sal into evidence.

MR LITTS: Could we -- why don't we put
M. Baxter's report into evidence now with the exception
that --

MR ANDERS: Well, | have an objection to

her characterizing this as an apprai sal, anybody

characterizing it. This is not an appraisal according to

hi s testinony.

MR LITTS: Sir, you've nade your objection

abundantly clear. You've been salient, you've been

articulate, and I told you before that it's noted for the

record. So, your objection has been preserved.

MR ANDERS: | understand, but it's

m sl eading for either you or counsel to characterize this

as an appraisal if the witness has testified it's not an
appr ai sal .

MR LITTS: And, again, as | explained
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previously, the board will consider the testinony
under st andi ng both your objection for the purpose it's
bei ng presented, and we'll give it what weight it feels is
appropri at e.

MR ANDERS: But there's also the issue of
t he appeal board.

MR LITTS: R ght.

MR ANDERS: And the appeal board has the
right to consider ny objections when it's review ng any
deci sion of the school district. So, therefore, | believe
that | have a right to nmake a record for that board.

MR LITTS: And, M. Anders, I'mwell aware
of that fact. That is why we have a stenographer. The
other fact that you may not be aware of, but | know
M. Fennick is aware of because he's very versed in the
charter school |law, as sonebody who handl es natters in
this area, it's de novo review. So, you' ve preserved this
and to the extent the board is going to weigh that
evidence, it may ultimately agree with you, sir, or they
may di sagree with you, but we are in that stage as to say
we're not going to hear testinony, which may or may not be
deened rel evant by the board.

So, | understand your objection, it's been
anply preserved. |If | understand you correctly, you don't

bel i eve this gentleman should be able to testify to any of
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this stuff because he's not an expert in this area, is

that correct?

MR ANDERS: Correct.
MR LITTS: Gkay. That's noted. Let's nove

on. You may conti nue.

M5. SCHURDAK: For purposes of the record,
['I'l refer to SD-3 as M. Baxter's expert report.
MR LITTS: That would be SD-4.
M5. SCHURDAK: Is it SD-4? Arv |
m scount i ng?
MR LITTS: SD 3 was the ground | ease.
M5. SCHURDAK: Thank you.
Q ' massum ng you have a copy, M. Baxter?
A | do.
(8/13/09 Letter from M chael Baxter &

Associ ates to Attorney Schurdak was marked for

Identification by Ms. Schurdak as School District Exhibit
No. 4.)

Q Ckay. |'ve marked SD-4 as the report dated
August 31st, 2009. |Is that the expert report?

A Yes.

Q Ckay. MNow, | think I was beginning to ask you
regardi ng that you had reviewed an apprai sal by M.

Spi t zf aden, whi ch opi ned as to eval uati on of Septenber
14t h, 2007 of the subject property?
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A Yes.

Q Do you have a copy of that appraisal report with
you?

A | do.

Q Let's deal with that appraisal report first,

M. Baxter.

A Ckay.

Q There are several conps listed on Page 5 of the
report.

A Yes.

Q The first is Fidel -- excuse ne. First is a

buil ding that has been identified as Fidelity Abstract
Landmark Center located in Smthfield Township.

A Yes.

Q First of all, are you famliar with the subject

property, Fidelity Abstract Building?

A Yes.

Q Were is it?

A Its just off the exit, the Marshall's Oeek exit,
just off 80. It's one of the first buildings you cone to

when you cone off the exit.
MR ANDERS: [I'mgoing to object to this
| ine of questioning. It's beyond the scope of this
report, it's beyond the scope of what he was qualified

for. He was qualified to testify as to values, not to do
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a review of an appraiser's report.

MR LITTS: Overruled and your objection is
noted for the record. Continue.

M5. SCHURDAK: | believe, just for the
record, that M. Baxter does reference this in his report

and |'mjust developing it further.

Q It's right off Route 807

A Yes.

Q Ckay. Does rent in any way depend, in Monroe
County, on how close | amto Route 807

A Yes.

Q Can you tell nme what the correlation or the

rel ationship is?
A. The nmajor co -- the major commercial corridors in

Monroe County would dictate the | evel of rental rate.

You know, the -- the closer you are to Route 80, Route
611, Route 209, et cetera.

Q And why is that?

A. Vel |, denographics. The denographics in

St roudsburg and East Stroudsburg are significantly
different than the denographics in Munt Pocono or
Brodheadsville, for exanple. So, Mnroe County is a
| arge county with several subnarkets.

Q Wat are the several submarkets?

A. In coomercial real estate --
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Q Just in comercial, yes.

A. VW view Stroudsburg and East Stroudsburg as the
the prinus narket. Subnarkets woul d be the Wst End
Brodheadsvi |l e area, Mount Pocono area, Bl akesl ee area

and the Marshall's O eek/Bushkill area.

Q Ckay. Now, this building is noted as bei ng 3100
square feet.
A Yes.
Q For the subject property, that being the charter

school, you do a conparison in terns of square footage?
A. It's really a fraction of the square footage of

t he charter school .

Q Roughly how large is the charter school ?

A. Vell, theinitial, | believe, is 33,000 square
feet.

Q What, if any, correlation is there between the

size of what |I'mrenting per square foot?

A. Ri ght .
Q What is that?
A Ch, it's huge. You know, it's just |ike anything

el se. The higher the volune, the snaller the unit val ue

or price.
Q For |ay peopl e?
A Vell --

Q If I"'mlooking for a 10,000 square foot space --
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A. Ri ght .
Q -- i n Monroe County, should | expect to pay the

sane per square foot if I'mlooking to rent 3,000 square

feet?
A No.
Q What's the correlation? Wat would cost ne nore

per square foot?

A. The snal |l er the space, the higher the square foot
rate.

Q Ckay.

A. It -- an anal ogy woul d be acreage. You would

pay -- you know, an acreage of |and would not be the sane

as a hundred acres of | and.

Q Ckay.
A. You know?
Q So, interns of unit size, the Fidelity Abstract

Building, is it conparable to the unit size of the
charter school ?

A No, not at all.

Q What about the utilities for the Fidelity
Abstract Buil di ng?

A This indicates that the utilities are included in
the rent and the CAMis prorated.

Q If utilities are included in the rent, do |

expect to pay nore or less in rent per square foot?
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Mor e.
If 1'"'mdoing pro-rata CAM CAMis Common --

Common Area Mai nt enance.

o > O »

(Once again, just so everyone can understand, can
you tell everyone what CAMi s?

A CAM can i ncl ude everything from parking | ot

mai nt enance, snowpl owi ng, | andscapi ng, conmon area
lighting or utilities. Anything that's shared with, you
know, the other tenants.

Q Ckay. So, if I'msharing in that expense, woul d

that increase or decrease what | pay per square footage?

A I ncrease. It would be added to.

Q Ckay. Wiat did the appraiser in the report,
report for the per square foot price?

A $15. 82.

Q For the subject property, do you think that that

is a fair conparison to the charter school property?

A. No, | don't.

Q W' ve al ready gone over unit size, location --
A. Real ly, in several aspects, | wouldn't conpare
the location at all. They're really in two different

rental -- rental market areas. Real estate values are

significantly different in those two areas and the size
of the space is, you know, mles apart.

Q Can you describe for ne exactly where the charter
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school is |ocated, physically?

A. Route 196 North, Tobyhanna, close to Tobyhanna.
Q How far, roughly, from Route 807

A Fromthe nearest point of Route 80, which would
be the Scotrun exit, | would say 15 to 20 m nutes.

Q Is there any correlation with rental val ues the

further west | go on 80, further away from New Jersey?

A Sure. Absolutely.
Q Wiat is that?
A. It would decline. The further west you go

commerci al val ues woul d decline, comrercial rental val ues

and sal es val ues.

Q Smthfield Township, where the Fidelity Abstract
Building is --

A Um hum

Q -- that east or west of the charter school ?

A That woul d be east.

Q Ckay. Far over the bridge, Delanware Water Gap
bri dge?

A | believe it's the first exit, second exit.

Q Ckay. The second property listed here is 301
Rout e 940.

A Um hum

Q Are you famliar with that property?

A Yes.
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Q Ckay. | guess I'll go through really the sane
host of questions. Can you conpare it for me with

respect to physical |ocation, where the charter school

| S?

A This one's closer. This is in the sane -- what |
woul d consi der submarket in -- being in Munt Pocono on
Route 940, but not -- this is actually smaller. This is

nore of a disparity in size. This is 2500 square feet.

Q So, you woul d expect to pay nore --

A Per square foot.

Q -- per square foot? Wat is the tenant paying
t her e?

A. $12. 00 per square foot.

Q What is the arrangenent with respect to
utilities?

A That's a gross lease, so it's inclusive of

utilities, inclusive of everything if it's a gross | ease.
Q So, again, if ny utilities are included in the

rent, aml| going to pay nore per square foot or |ess?

A You' re going to pay nore.

Q The third property, Route 196, Unit Five, in
Tobyhanna, do you know that property?

A It was hard to identify it because it doesn't
really -- it just says Unit Five, Route 196. So, no, |I'm

not. |I'mnot sure -- there's not enough identification
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on that one.

Q 2400 -- but Route 196, generally speaking,
Tobyhanna - -

A. Ri ght .

Q -- is that in the same narket as the charter
school is?

A. Ch, vyes.

Q Samre submar ket ?

A Sure.

Q 2400 square feet, how does that conpare to the

charter school buil di ng?

A Even snaller, so even a larger disparity.
Q What's the reported rent per square foot?
A. $8. 25 per square foot. And this is a triple net

| ease, so that would be the base rent and then everything
el se woul d be added on top.

Q So you would -- and, I"'msorry, there are sone
notes as well under the description. It says to do

construction.

A Yep.

Q What does that nean to you?

A It neans that they're, you know, building -- it
sounds to ne like Unit Five -- it's a small strip center

and it was under construction and they're signing a

triple net |ease for one of the units.
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Q Ceneral |y speaking, is there a rel ationship
between what |I'mgoing to pay as a tenant per square foot
and the age of the space I'mgoing to be renting?

A. Sur e.

Q What is that relationship?

A. The newer the space, the higher the price is
goi ng to be.

Q Is there any difference in terns of what I'm

going to pay for retail space per square foot?

A. Yes.

Q As opposed to what | should anticipate paying if
'mgoing to rent sonething out for school ?

A Yes.

Q What's the difference?

A In our area, typically, retail space is the

hi ghest price per square foot.

Q Ckay. Wiat's the next?

A O fice space, retail and office space. The

of fice space has different classes. There's Oass A
office space, there's different | evels of office space,
t hough. Medi cal space woul d be conparabl e or sonetines
even higher than retail space, but, you know,

typically --

Q Dependi ng on how nice it is?

A. Yeah, really. It really does depend on how rmuch
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it's built out and especially, you know, w th nedical
space, sone of that, you know, can get rather pricey, but
If you're | ooking at vanilla boxes, which is a general
real estate termfor a basic space with finished
ceilings, paint ready walls, tenant nakes their own
| nprovenents, retail space would, you know, be the top of
the list as far as rental rates.

O fice space woul d be next and then you get into

t he ol der buil di ngs, warehouse space, you know, sone of

the commercial -- or the industrial uses.

Q They' d be | arger buil di ngs?

A They' d be | arger buil dings.

Q You didn't nention education or, slash, day care.

Is it fair for nme to | unp themtogether?

A. Yeah, because, again, that's unique space. It
woul d be office space. It would be under the, you know,
general office space, but, you know, a rather unique use.
Q Above or beyond, bel ow, professional office space
in terns of what the narket woul d demand per square foot?
A. | woul d say bel ow nedi cal space, probably

conpar able to general office space.

Q Ckay.
A Dependi ng on si ze.
Q Now, the next property you reference in the

report is Fountain Springs along Route 611.
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A. Yes.
Q You nentioned the Route 611 corridor earlier in

your testinony.

A. Yes.
Q Route 611 is considered what type of corridor?
A. Route 611 is our busiest, nost prine corridor for

commercial real estate in Mnroe County.

Q Ckay.
A. Especi al | y between Stroudsburg and Sw ftwater.
Q This property, Fountain Springs, is it |ocated

bet ween Stroudsburg --

A It's --

Q -- and --

A -- right in the heart of Tannersville.

Q Ckay. The unit size is reported at 1700 square
feet.

A Yeah.

Q How does that conpare to the charter school
space?

A. Small -- snaller yet, even a larger disparity.

Q So, you woul d be prepared to pay nore or |ess per

square foot?

A More per square foot for the small er space.
Q This is also noted as a five year |ease.
A. Um hum




© 00 N O O M W N P

N N NN NN P P P R R PR R R R
g A W N P O © 00 N O O M W N P O

47
V. Baxter - Direct

Q Is there any correlation or rule of thunb of the
| ength of the | ease and what | shoul d expect to pay per

square foot of the | ease?

A. Repeat the question, please.

Q Sure. Is there a difference for ne as a

tenant --

A Um hum

Q -- if I"'mwilling to negotiate with the |andl ord

a 5 year | ease versus a 10 year |ease?

A Yes.
Q Can you tell ne?
A Vell, the longer termlease, if you re |locking in

arate, is, you know -- again, wthout having a crystal
ball on the nmarket, can be advantageous to the tenant if
he's getting it at a |lower rate because he'd be able to
| ock hinself in for the 10 years and not have to deal
with bunps or escalations in the rate. So, five year

| eases |ike this usually have escal ati ons and renewal s,

you know, if there's going to be option periods after

t hat .

Q If 1"'monly going to enter into a five year

| ease --

A Um hum

Q -- should I, as a tenant, be prepared to pay the

sane per square foot as if | were going to enter into a
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10 year |ease?

A No.

Q Wuld | pay nore or |ess?

A If you were going to into a five --

Q Sane space, yeah.

A. Sane space?

Q | gointolook, |I tell the landlord, "Look, I
only want this for five years."

A You're going to to pay nore.

Q Ckay. The | ease agreenent for the charter school

Is for how many years?

A. | believe the initial termis 10 years.

Q So, you should pay |ess --

A Um hum

Q -- per square foot. Again, there's a description
here. It says new office space. Wat are your coments

to that, howit would affect the per square foot?

A Vll, again, it would be -- if it's new office
space, it would be higher, and that also is noted as a
triple net |ease.

Q So, again, I'mnot paying the utilities, property
t axes, any of the extras?

A No. The tenant is paying everything.

Q Ckay. The tenant is paying.

A. Ri ght .
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Q The next property that is referenced in the
report is 100 Comunity Drive, Tobyhanna.

A Um hum

Q Are you famliar with that commercial property?

A Yes.

Q Were is that | ocated?

A That is off of 611, north of the airport, Munt

Pocono Airport.

Q By the Wal -Mart distribution center?

A Not quite that far up. It's in the park, in the

I ndustrial park.

Q So, interns of your identified nmarkets from
earlier --

A Um hum

Q -- i n your testinony, where would you place this
property?

A | would -- | would still put that in the Munt

Pocono market, but that's specifically nedical space.
That's built out as nedical space.

Ri ght .

And it's indicated on her description.

Ckay. 2,090 square feet?

Again, big disparity.

O > O > O

Do you have a probl em conparing 33,000 square

—n

eet to 2,000 square feet?
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A Yes, | do.

Q Ckay. The professional office space, triple --
I"msorry. You're saying it was professional nedical
of fi ce space.

A Yes.

Q The report doesn't say anything, but | think you

nmentioned that it's newer space?

A It's -- we're tal king about No. 6, again?

Q Um hum

A It's newer space. It's also -- it should be
noted that that's an asking price. That's not -- there

wasn't an actual | ease.

Q So, it was on the market?

A It's on the market, right.

Q So, the $18.50 per square foot....

A Right, is an asking price. | don't know if that
particular unit was ever |eased or what the -- what the

price of or the rate at the tine of the | ease was, but

that was the asking price at the tinme of this report.

Q Ckay. The seventh property, 4 Fork Street, Munt
Pocono.

A Yes.

Q Now, where in terns of the markets that you' ve

identified is this property?

A. This would be in Mount Pocono market, but this is
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downt own Mount Pocono on Fourth Street by the bus
station.

Q How does that conpare in terns of denographics
with respect to the charter school ?

A. 196 is -- you know, values on 196, rental rates
on 196 are, again, a little bit lower. Munt Pocono, the
Bor ough of Munt Pocono, woul d have a hi gher dem --
denographic, traffic count, nore of a retail appeal, nore
accessible, so it would be slightly higher than Route

196.

Q Unit size here says very, slash, several
avai | abl e.
A. Yeah. There -- there was quite a bit of vacant

space in this building. W actually handled it for a
time and | don't believe that the | eases in here are
triple net, though. They are also -- included utilities.
| believe that heating systemin that building is not

I ndi vidual | y zoned.

Q Ckay. And Baxter Real Estate actually narketed
t hese?

A. Yeah. W've handled this building off and on
with different owners over the years, so....

Q So, you think there's an inaccuracy in the
report?

A | do.
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Q Ckay. Professional office space at $11.00 per
square foot, again, that's the asking price?

A Yeah.

Q The | ast property locate -- listed on this report

I's 663 Pocono Boul evard, Munt Pocono.

A Yes.

Q Are you famliar with that property?

A Yes, very.

Q Again, within the market, where is the property
| ocat ed?

A. This is on Route 611 just north of the 940/ 196

Five Points intersection. MNaybe half a mle north.

Q Ckay.
A About a bl ock north of Bailey's Restaurant,
Bailey's II.
Q Can you conpare that with where the charter

school is physically |ocated?

A VWll, again, it's 611 versus 196. This was a --
a nedical building. It was converted to a nedi cal
bui | ding years ago. | handled the sale of this tw ce.
Q Ckay. Now, this is 12,449 square feet.

A Yes.

Q So, how does that conpare with the charter
school ?

A Vell, it's the closest one yet, but it's still,
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you know, a big, big disparity. | believe this is the
one that Mss Spitzfaden called ne about because she was
havi ng trouble finding conps and | had this avail able at
the tine, so she asked ne for details on that and | gave

her the information. And, again, that was an asking

price. It was not leased. W had it listed at the tine.
Q Yeah. It was listed for $13.00 a square foot?

A Yes.

Q The relationship in terns of whether or not the

tenant was expected to pay the utilities?

A. This was narketed as a triple net | ease, so the
tenant would pay their share of all costs.

Q Ckay. I'mnot sure | put this into the record,
so |l will ask you just in case | didn't. The Fidelity
Abstract Building --

A Um hum

Q -- is the first building we started off wth.

What were they getting per square foot for rent?

A. $15. 82 per square foot.

Q Sane with the 301 Route 940 buil ding? Sane
guesti on?

A. $12. 00 per square foot.

Q Rout e 1967?

A. $8. 25 per square foot.

Q And Fountain Springs?
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A. $15. 00 per square foot.

Q 620 Phillips Street?

A. $12. 00 per square foot.

Q Dd we tal k about that one?

A Yes.

Q | think the others | put on the record. The
Comunity Drive in Tobyhanna?

A. Yep. And the last four are all asking prices.
Q What is the charter school, under the current

| ease agreenent, paying per square foot?
A | believe it's $14.00 per square foot.
Q The charter school, under the current |ease

agreenent, who's responsi ble for snow renoval ?

A. | believe the tenant is responsible for snow
renoval .

Q You have a | ot there.

A Yeah. |'mgoing back to the -- here we go. Yep.

"Tenant shall at all tinmes during the terns of this
master |ease, at its expense, keep and maintain the

| eased prem ses in good and cl ean order i ncluding snow
renmoval on or for school days."

Q And gar bage renoval ?

A | don't know if garbage renoval is specifically
broken out. GCenerally that's a tenant expense, though.

Q Ckay. | think it is. And maybe -- Page 10?
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A. Ch. Onh, okay. Yes. "Tenant shall be
responsi bl e for garbage renoval ."

Q Now, prior to comng to the hearing today, you
said that you | ooked at sone other commercial retail --

commerci al property space.

A Yes.

Q Can you tell nme the properties that you | ooked
at?

A. Vell, I, too, had trouble finding | eases that

conpare physically to the building and size-wise to the
building, so | did find sone additional |eases that were
not nmentioned in the appraisal and they were in the sane

market area, so | reference themin ny report.

Q Ckay. Can we go through those one by one?

A Sure. Absolutely.

Q Ckay, what's the first one?

A. First one's Carriage Square Shoppi ng Center,
which is adjacent to the -- to the school and the church.
Q What's the square footage of that property?

A. That one was 1200 square feet, the | ease was July

of '07, and that was a gross |ease, $13.00 dollars a
square foot gross.

Q So, interns of the locations, in the sane
mar ket ?

A Yeah, right next door, as close as it gets.
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Q 1200 square feet. You'll be paying nore or |ess?
A. You shoul d be paying nore per square foot for a

snmal | er space.

Q Ckay. That was $13.00 a square foot?

A. Ri ght .

Q Wiat was the date of the | ease?

A July -- July '07.

Q What was the second property -- anything el se
about the property? I|I'msorry.

A Nope. It's just like -- again, it's right next

door, so that's why | used it.

Q The second property that you --

A PA Station Shopping Center, which is on Route 940
I n Pocono Summ t.

Q Wy was that one chosen?

A. Agai n, the sane submarket. | was |ooking to stay
in the Mount Pocono area. | felt if | went bel ow Mount

Pocono that it really wasn't a fair conparable, so |
stayed -- | tried to get everything | could in the Munt

Pocono ar ea.

Q What's the problemif you went east of Munt
Pocono?
A Vell, if | were to go south on 611 or east on 80,

it's a whole different world as far as val ue, both sal es

val ues and rate -- | ease val ues.
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Q Can't you --
A They' re higher in Stroudsburg, Tannersville, East
Stroudsburg. You know, once you get off the nountain,

the rates are significantly higher.

Q Sanme with Mddle Smthfield?

A Mddle Smthfield included.

Q So, Route 940 was the physical |ocation?

A Yeah.

Q Ckay. Square footage, is it simlar to the
charter school ?

A No, much snaller.

Q So, what was the square footage?

A This particular one was 392 square feet. It was

just a very small unit.

Q What was the price per square foot?

A $12. 00 per square foot. That included taxes and
CAM They paid their own utilities.

Those are those common nai nt enance charges?
Yeah.

They woul d be prorated?

Correct.

Ckay. Wiat's the date of the | ease?

Novenber ' 06.

o > O » O > O

So, at $12.00 a square foot, you' d be paying nore

because it's a snaller space.




© 00 N O O M W N P

N N NN NN P P P R R PR R R R
g A W N P O © 00 N O O M W N P O

_ 58
M. Baxter - D rect

A Yes.
Q Ckay. Next property you | ooked at?
A The next one, again, was right next door,

Carri age Square Shopping Center, adjacent to the church

and t he school .

Q Ckay. Is that why --

A Yeah.

Q Wiy you chose --

A Yeah, and it was in the sane tine frane and it's

ri ght next door.

Q What was the square footage?

A. That one was $12. 00 a square foot gross. That
one included, again, like the first one, included
utilities, taxes, CAM everything all inclusive.

Q How | arge was the space?

A. 1800 square feet.

Q How does that conpare to the charter school ?
A Mich, much smaller.

Q So I, according to the rule of thunb, would be
payi ng nore or |ess per square foot?

A. More per square foot.

Q Anyt hi ng el se about that property?

A Nope.

Q Ckay. Next property?

A Pocono Summt Plaza. This one is on Route 940
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al nost across the street fromthe PA Station Shoppi ng
Center. Newer center, a little bit closer to Interstate

380.

So, would it be the same narket or different?
Same.
Sane? Ckay.

Mount Pocono nar ket .

Date of the |ease?

Decenber ' 07.

Squar e f oot age?

1600 square feet.

So, that's snaller than the charter school ?
Yes.

How much was the tenant paying per square foot?

> O >» O >» O >0 > O > O

$12. 00 a square foot inclusive of taxes and
common area nai nt enance.
Q Ckay. So, again, would | be paying nore or |ess

per square foot?

A. More per square foot.
Q The | ast property that you --
A Another -- a larger unit in the PA Station, 1305

square feet, and that was done in Cctober of '07.
Q What was the tenant payi ng?
A. $10. 88 cents per square foot. And, again, if you

conpare that to the other |ease, the snaller |ease in the
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sane center, which would be the second one --

Q Um hum

A -- you can see the rate drop down because of the
bi gger space.

Q It went from12 to 10.88 per square foot?

A Right. So, it gives you an illustration in the
sane building how the rate woul d fl uctuate.

Q Have you, after review ng these properties'
reports, been able -- strike that.

Are there any difficulties or Iimtations that
you woul d see as a commercial realtor with having to rent
this space that's currently being occupied by the charter
school ?

A. Yeah, it's -- it's very use specific the way it's
desi gned, nunber one. Nunber two, it is a very, very

| arge space and so the market for that type of space

woul d be quite snall, finding a tenant that could be able
to absorb and afford that -- you know, that kind of rent
or that kind -- that size of space.

Q Wien you say use specific, what use is it

specific for?

A Setting up -- it's set up as the church and the
school . You know, al nost any other tenant other than
anot her church and school woul d have to nake i nprovenents

or the Iandlord woul d have to nake i nprovenents to get a
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tenant to lease it, you know, to nmake changes.

Q If you were to nmarket it inits current state --
A Unhum |If | were to narket it in its current
state, | would -- | would specifically target other

school s and churches because that's the way it's set up.

Q Ckay. Howis that going to affect the asking
price?
A It would bring it down because it would be a

smal ler target. You know, if you're |ooking at the
market as a target, when you're | ooking at a nuch snall er
segnent of the nmarket, it nmakes it nore difficult to

| ease, so it would bring the value or the asking price

down.

Q You' ve been in this space?

A. Years ago, but, yes.

Q Do you have an opinion within a reasonabl e degree

of professional certainty as to the fair market rental
value for this property going back in tinme to Septenber
of 20077

A. Yes, | do.
Q What is that opinion?
A | would put it inthe $7.00 a square foot range,

and, again, considering next door, the |arger spaces,
they were asking in the eight -- | believe eight and a

quarter range for space right next door, larger than the
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ones that we noted, so if | was marketing property of

that size that woul d be the range of val ue.

Q If you were marketing it at the $7.00 --
A. Um hum
Q -- a square foot range, would that be with the

sane condition, Mnday through Friday, 7 to 5?

A. No. | think it would be difficult to market any
space with those tine limtations. | -- again, |'ve
never handled a | ease where they didn't -- the tenant

didn't have conplete control of the space, especially on
a-- atime basis |ike that.

Q So, your opinion with respect to the space being
what's approximately $7.00 per square foot, that's based
on the tenant being given exclusive possession of the --
A Yes.

Q -- subject property?

A Yeah. The standard tenant/landl ord rel ationship
where they woul d get, you know, total control of the
space.

Q Is it possible for you to reach an opinion as to
the fair nmarket rental value with these types of
restrictions, 7 to 5 during the school cal endar year?

A | -- 1 honestly wouldn't really know how to
adjust for that. [|'mnot sure how you would quantify

t hat because |'ve never seen it before.
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Q How many rental commercial | ease agreenents,
roughly, have you reviewed over your tenure here in
Monroe County?

A Again, we do a lot of leasing. So, hundred -- a
coupl e hundr ed.

M5. SCHURDAK: Wth that | have no further
qguestions, but | would nove, if | have not already done
so, into evidence the School District 1 through 4.

MR ANDERS: (bjection to 4.

MR LITTS: Before we get to that, | hear no
objection to 1, 2 and 3, so they're admtted. Does anyone
have, for housekeepi ng purposes, any objection to Charter
School 1?7 That was a copy of the statute.

M5. SCHURDAK: | didn't hear themnoving it
into evidence, but | do object to that because that's just
a copy of the statute.

MR LITTS: Al right. As to 4, when | was
taking ny notes and reviewi ng what you gave ne, | have a
two page letter and | believe there were sone references
to properties that referenced --

M5. SCHURDAK: Didn't one copy not --
perhaps the copier didn't --

MR LITTS: | just want to make sure.

THE WTNESS: Shoul d be three pages.

M5. SCHURDAK: Shoul d be three pages.
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MR LITTS: Well, oh, yeah, there is three
pages. There was references to sone properties on the
table that | saw everyone | ooking at but ne.

M5. SCHURDAK: (Ch, that has to do with the
charter school report.

MR LITTS: kay.

M5. SCHURDAK:  Wiich I'mnot noving into
evi dence.

MR LITTS.: Understood. | just wanted to be
clear on that. In light of ny previous rulings in which
|'ve advised M. Anders that, you know, we're preserving
his objection for the record, but overruling them | am
going to admt the Charter School 1 into the record, just
so it's there. The people have to, regardl ess of what we
do, have a record for the board, you know, and |'m goi ng
to admt School D strict 4 for the purposes of the board
gi ving wei ght .

Before we get into cross exam nation, why
don't we go off the record for a second?

(G f record.)

MR LITTS: Wll, let's go back on the
record. And with your indulgence, I'd like to ask a
coupl e questions so | understand the direct testinony and
that way --

MR ANDERS: Ckay. That's fine.




© 00 N O O M W N P

N N NN NN P P P R R PR R R R
g A W N P O © 00 N O O M W N P O

_ 65
Iv. Baxter - By M. Litts

MR LITTS. -- we're facilitating the cross

exam nat i on.

BY MR LITTS:

Q M. Baxter, as to your opinion as to the fair
market rental value of seven foot -- $7.00 a square foot,
that presunes the charter school is given exclusive
possessi on of the property?

A Yes.

Q Does that al so assune that the charter school
woul d be solely responsible for the utilities or the CAM
real estate taxes, those type of itens that you alluded
to previously?

A Yes. Inny report | -- | mentioned $7.00 per
square foot, not inclusive of the utilities and CAM

Q Ckay. Ckay. Just want to nake a note of that.
And I'mjust trying to understand your testinony. [|f |
heard you correctly, you're essentially saying there's a
nunber of different factors, in your view, that go into

determning what an appropriate narket value for a | ease

Is. Is that correct?
A. Yes.
Q Ckay. One of those is you | ook at the | ocation

of the property, is that correct?

A. Yes.
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Q And froma conmercial context, there are certain
| ocations that are deened nore desirable because it puts
you in exposure to custoners and ot her properties.

A Yes.

Q Is that factor relevant for the charter school,

I n your view?

A Yes.

Q Ckay. The other factor that you tal ked about is
the size of the property, that depending on the property
whet her in excess of 30,000 square feet or a few hundred
square feet, that's going to drive cost in sone way,
shape or forn®

A Yes.

Q You nentioned al so exclusivity, whether one has
exclusivity of possession versus sharing it with sone
other party, that's going to inpact the cost.

A Yes.

Q Ckay. And additionally with regards to whet her
or not the tenant is responsible for real estate taxes or
CAM that would also affect the cost?

A Yes.

Q There was al so sone reference as to the potenti al
|l ength of a |ease, and | think there's a hypothetical of
a five year | ease and, again, the charter school |ease

apparently was a 10 year lease. In your view, does that
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al so inpact the potential cost associated with the | ease?
A Yes.
Q Specifically with regards to the -- a school
operation, there may be sone need for internet access,
addi tional phone lines that may sonewhat differ than sone
commercial properties. In your mnd, is that just part
of utilities or how do you view that -- you know, that
type of issue?
A Are we tal king about the cost of the use of it or
the wiring or prewiring of it?
Q Bot h.
A It would definitely inpact the value if it was
prewired for conputers and, you know, technol ogy was up
to date, it would be nore desirable.

MR LITTS: Gkay. That's the questions | had.
M. Anders, you nay proceed.
CRCSS EXAM NATI ON BY MR ANDERS:
Q Sir, when were you first contacted by
Ms. Schurdak or a representative of the school district
concerning the rent of the charter school ?

M5. SCHURDAK: | would object just to
rel evance.
MR LITTS: I'mgoing to let himgo for a

little bit. You can answer the question.
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A. | don'